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I. Thetrid court did not e as assarted in Appdlant’ s Points | through X
inaamuch asthe State Treasurer had and has no authority or sanding to
collect undamed property or adminiger the Uniform Digpogtion of
Undamed Property Act because those are dutiesimposed by datute

which cannot condtitutiondly be imposad upon the State Treasurer because



of the provisons of Artide 1V, Section 15, Missouri Condgtitution, prohibiting

theimpaodtion of any duty by law which is not rdated to the “recapt,

investment, custody and disbursement of state funds and funds received

from the United States government” and, dternatively, because the Satutes

imposing callection and adminigrative duties under said Act were enacted

in violation of the“sngle subject” and “deer title’ provisons of Artide 11,

Section 23, MiSSOUIT CONTTULION.......ccueieeeiieeieeeeeseee e seese e e sessaessesssessressessaessressssssesssessses
[I. Thetrid court did not err as asserted in Appdlant’ s Points | through X

because the Cole County Circuit Court has the authority to meke adigoostion

of the funds (induding interest thereon) and in this case even if arguendo

the State Treasurer has the authority to assart daims and collect undaimed

property pursuant to the Uniform Digpogition of Undaimed Proparty Act........ccccvceveeeeeennee.
[1l. Thetrid court did not err as assarted in Appelant’s Points | through X
because the Appdlant State Treasurer isnot in apostion to meke any dam

to the fundsin this case pursuant to the Uniform Digposition of Undaimed

IV. Thetrid court did not er as asserted in Appdlant’s Point 111 inesmuch as

interest upon the fundsin this case may be used and disbursed as provided in

the Orders Appointing Recaiver and in Section 483.310.2, RSMO.......ccoeueenirerenieenenenininas
V. Thetrid court did not er asassarted in Appdlant’ s Point |V inesmuch as

the Mation for Judgment on the Pleadings incorporated other pleedings and

motions, that Motion could be congdered as amoation to dismiss and the trid



court could properly condude thet the State Treasurer could not assart adam

to the funds or had not properly asserted adamtothefunds ..., 48
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must be asserted in this case, the Circuit Court has the authority to require

persons daiming funds hed in this case to gppear and show their entitlement

to the funds, the Appdlant was properly served with the July 20, 2001, Order

and the Mation and Pdtition, and the Appdlant is not entitled to any order of
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JURISDICTIONAL STATEMENT

Thetrid court, inits Order and Judgment, determined thet inesmuch as Art. IV, § 15, Mo.
Cond., regricts the duties that may be imposed upon the State Treasurer to those rdating to “the
recaipt, invesment, custody and disoursement of gate funds and funds received from the United States
government” and inesmuch as “the funds in question are not sate funds or funds receaived from the
United States government,” the “ State Treasurer had no sanding or right to assart daims againg the
fundsin Consolidated Case Nos. CV189-808CC and CV189-809CC” (L.F. 316; App. A to this
Brief). In effect, thetrid court held Section447.575, RSMo, authorizing the State Treasurer to teke
actionsto collect undaimed property was uncondtitutiond because it assgned such duty to the State
Treasurer contrary to the provisons of Art. 1V, § 15, Mo. Condt. Becausethe vdidity of adatuteis

involved, this Court has exdusive juridiction of this gpped under Art. V, 8§ 3, Mo. Congt.
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INTRODUCTION

The gpped inthis case, SC84212, involves legd issues that are common to those issuesin
SC84210, aswell asin SC84211 and SC84213. The Points on Apped raised by Appellant Nancy
Farmer in each of her four gopeds are virtudly identical.

Respondent Receiver Jeckie Blackwael, in this gpped, isin agmilar postion to Respondent
Recaiver Julie Smith in SC84210, Respondent Trustee Elaine Hedley in SC84211 and Respondent
Recaver Sharon Morgan in SC84213. Respondents Blackwdl, Smith, Hedey and Morgen are
represented by the same counsd in these four gppedls. Ord arguments with respect to these four
goped s are being consolidated.

There are some factud differencesin the underlying cases bedow which may or may not nead to
be reached, depending upon whet issues may ultimatdy be determined by the Court to be digpodtive
insofar as the appedls are concerned. Consequently, it is gppropriate that the Statement of Factsin this
Brief of Respondent Blackwell st forth separady those facts which are rdevant to this casein the trid
court and this goped.

In other respects, for Respondent Blackwell to smply st forth the same arguments and
authoritiesin this Brief asthose st forth in the Brief of Respondent Smith in SC84210 resuitsinthe
expenditure of more time by the Judges of this Court in reading and consdering Briefs, aswdl as
another “tree being cut” to provide the necessary paper.

Conseguently, Respondent Blackwd | incorporates by reference the datements, authorities and
aguments st forth in the Brief of Respondent Smith in SC84210 into this Brief. Where additiond
datements authorities or arguments to those contained in the Brief of Respondent Smith in SC84210

are gopropriate, they are hereinafter sat forth.
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STATEMENT OF FACTS

The Commencement of the Case and Stay Order

On June 20, 1989, the Missouri Public Service Commisson (*PSC”) entered a Report and
Order which ordered areduction in Southwestern Bell Tdephone Company’s (“ Southwestern Bdll's”)
revenue requirement by $101,323,000; disgpproved Southwestern Bell’ s TeleFuture 2 plan; and
ordered Southwestern Bdl to file tariffs implementing the Report and Order with an effective date of
July 1, 1989. Fallowing adenid of its Application for Rehearing, Southwestern Bdll filed its Petition for
Wit of Revenue and for Stay on July 21, 1939, in the Circuit Court againgt the PSC which was
docketed as Case No. CV189-808CC. L.F. 18-20.

Numerous partiesintervened or gopeared in the case, induding the Office of Public Counsd,
AT & T Communications of the Southwest, United Teephone Co. of Missouri, GTE North
Incorporated, MCI Tdecommunications Corporation, U.S. Sprint Communications Company Limited
Partnership, City of Oak Grove, Comptd of Missouri and AT & T Information Systems. L.F. 33, 57.

While Southwestern Bell’ s Application for Rehearing was pending before the PSC, Divison I
of the Circuit Court in Case No. CV189-740CC entered Temporary Restraining Orders on June 30,
1989, and again on July 14, 1989, regtraining the PSC from enforcing thet portion of its June 20, 1989,
Report and Order requiring Southwestern Bdl to implement new tariffs on July 1, 1989, conditioned
upon Southwestern Bell posting abond in the amount of $101,323,000 guarantesing the payment of
any refund that might be ordered by the Court. L.F. 34-35.

The Office of Public Counsd hed d <o filed a Petition for Review with repect to the June 20,
1989, Report and Order, and that Petition was docketed as Case No. CV189-809CC. On uly 21,

1989, Case No. CV189-809CC was consolidated with Case No. CV189-808CC before Judge

16



Brown. L.F. 1, 32.

A hearing was hdd before Judge Brown on August 11, 1989, upon Southwestern Bdll’s
request for agay order. L.F. 33. On September 5, 1989, Judge Brown entered an Order Granting
Stay of the PSC's Report Order but which required Southwestern Bell to pay into the regidry of the
Court dl monies which Southwestern Bell collected from and after July 1, 1989, which werein excess
of the rates authorized by the PSC’s June 20 Report and Order and which reguired other detailed
actions and procedures by Southwestern Bell. L.F. 33-44.

Order Appointing Fir st Receiver

On September 15, 1994, Judge Brown entered an Order Appointing Receiver which found thet
subgtantia monies would be coming into the Court registry which would need to be hdd for alengthy
period of time, found thet it was not fair to impase upon the Circuit Clerk the additiond responsibilities
asodaed with the monies, and found thet the monies should be held and invested as provided in
Section 483.310, RSMo, and Missouri Supreme Court Rule 63.02. The Order appointed Jackie
Blackwdll as Recaver of the funds, directed her to perform those adminidrative duties under Section
483.310 with respect to the funds which would, aosent the gppointment of a Recaiver be performed by
the Circuit Clerk, directed thet the provisons of Section 483.310 continue to govern the investment of
the funds, reserved invesment decisions to the Court, provided for abond for the Receiver, authorized
amonthly fixed payment to the Recalver for her services authorized the Receiver to pay expenses of
less than $500 and directed that the Recaiver receive Court goprova before disourang any other funds
or interest thereon. L.F. 45-47.

On September 26, 1989, Southwestern Bell, Public Counsdl and the PSC advised the Court

that a settlement had been effected. Southwestern Bdll and Public Counsd filed dismissas of thar
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Petitions for Review, and Judge Brown entered an Order dismissng the Petition for Review and
dissolving the Stay Order of September 5. L.F. 48-49, 14.

Certain Intervenors contested the Dismissa Order of September 26, 1989. As of October 1,
1989, Southwestern Bdll had not paid any fundsinto the registry of the Court. On October 5 and
October 10, 1989, cartan Intervenors filed mations contesting the dismissa and requedting sanctions
agang Southwestern Bell. On October 13 the parties gopeared by counse before the Court and an
acod erated briefing schedule was established. Following ord arguments on October 23, Judge Brown
on October 24, 1989, entered an Order which in substantia part vecated the September 26 order of
dismissd, found that no determingtion had been made with respect to the entitlement to monies thet
were collected by Southwestern Bdll between July 1 and September 26, 1989, in excess of the June 20
Report and Order, and ordered Southwestern Bell to pay such excess amount collected plus 9% annud
interest into the registry of the Court by November 2, 1989. L.F. 50-56.

The Prohibition Proceedings

Southwestern Bdll sought awrit of prohibition in the Western Didtrict of the Missouri Court of
Appeds, and fallowing the issuance of aprdiminary rulein prohibition by thet court, and quashing of the
preiminary rule and the certification of adissanting judge, the prohibition procesdings were trandferred
to the Supreme Court. See, State ex rel. Southwestern Bell Telephone v. Brown, 795 SW.2d
385 (Mo. banc 1990) (the “ Supreme Court Opinion”). The Supreme Court Opinion filed on
Septernber 11, 1990, uphdd the authority of Judge Brown to act within the 30 days following the
dismissal order of September 26 by entering the October 24, 1989, Order, and the preliminary rule of
prohibition which the Supreme Court had adopted was quashed. A moation for rehearing was denied by

the Supreme Court on October 16, 1990. See Supreme Court Opinion.
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Payment by Southwester n Bell and Second Receiver ship Order

On October 18, 1990, Southwestern Bell tendered and paid to the Court $26,393,642 in
accordance with the Order of October 24, 1989. L.F. 339-354. On October 18, 1990, Judge Brown
entered a Second Order Approving Recever in which he regppointed Jackie Blackwel as Recalver to
hold the monies paid into the Court by Southwestern Bell upon subgtantialy the same terms as st forth
in the September 5, 1989, Order Appointing Recaiver. L.F. 355-359.

On October 18, 1990, Judge Brown entered a Second Order Appointing Receiver in which he
gppointed Jackie Blackwell as Receiver of the monies“which may be deposited with the Court by
Southwestern Bell Teephone Company pursuant to the stay entered on October 18, 1990, in this
caue” L.F. 357. Intha Order the Court found:

“...[Itcan. .. bereasonably expected that it will be necessary to hold and
adminigter these funds for alengthy period of time.. ..
“...[T]he Court does not believe thet it isfair to impase upon the Clerk of the

Circuit Court, hersdf, the additiond responghilities thet are engendered by adose

monitoring of the investment of thesefunds. . .

“...[T]he Court isaof the opinion thet the responghility for adminigering these

funds must fal upon the undersigned judge. . .

“...[T]heCourt . .. intends thet these regponsibilities be exercised by the

Court with the assitance of someonein whom this Court as (S¢) complete confidence

and dso by onewho isreadily avaladleto the Court . . .

“. .. [T]he Court has conduded thet the expenses of administering these funds
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should be borne by the funds themsdves and, in particular, from the interest being

generated from the invesment of thefunds. . .” L.F. 356-357.
The Court then congdered the provisons of Rule 68.02 authorizing adircuit court to gppoint arecever
to “keep, preserve and protect any . .. money . . . depodted in court.” L.F. 357. The Court’s Order
directs

“2. That, as such recaver, sheisdirected to perform those adminidretive duties which,

absent the gppointment of arecaver, would be performed by the Circuit Clerk under

the provisons of Section 483.310, RSVIo, with the provisions of Section483.310,

RSMo continuing to govern the investment of funds and the gpplication of interest

recaived from the funds;

“5. That the Court resarves unto itslf thefind invesment decisons. . .

“6. ...[T]hat interest recaived from such investments shall be paid over directly to the

recaiver . . . and that from such interest which is received the recaiver shdl firgt pay

therefrom the lavful expenses and fees regarding the adminidration of the funds. . .

“9. That therecaver isdirected to secure and maintainabond. . .

“10. That the recaiver isauthorized and directed to pay over to hersdf persondly from

such interest S0 recaived the sum of Two Hundred FHfty Dollars ($250.00) per month as

compensation for the first year of her services asrecalver . . .

“11. That pending further order of the Court the recaiver is authorized to from timeto

time pay such other expenses or to make dishursementsiin the adminigration of the
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recaivership as may from time to time be necessary, provided, however, (a) that no
such expenditures for such other expensesin excess of $500 shdl be made without the
written gpprovd of theCourt. . . .” L.F. 357-359.

Settlement of the Rate L itigation and the Refund Pr ocess

On March 5, 1991, the parties entered into a comprehensive Settlement Agreement and on
April 8, 1991, Judge Brown entered a detailed Order Approving Settlement and Directing Didtribution
of Stay Fund. The April 8, 1991, Order specified refund procedures to be followed, induding the
determination of amountsto be paid, the procedures to be followed by Southwestern Bell in effecting
refunds, the payment of monies from the regidry of the Court to Southwestern Bdll to effect refunds
L.F.57-72.

OnMay 17, 1991, Southwestern Bdll filed a Report Rdating to Stay Monies In Compliance
With Order Issued By the Court On April 8, 1991. That Report indicated that Southwestern Bell
requested credit and rembursement for $10,380,786.27 which it had paid over toitslocd sarvice
cusomersin October of 1989, thet it had formulated “immediate plans’ for digtributing
$11,810,940.43 to its customers and the customers of other loca exchange cusomers, that $264,763
should be retained by the Court for digtribution to cusomers of other loca exchange companies
“pending an gppropriate means of didribution, and thet atotd of $21,520,055 dallars of the Say
monies should be paid over from the say fund to Southwestern Bell to make refunds. L.F. 362-368.

On May 20, 1991, Judge Brown entered an order directing thet $264,763 be retained for |ater
digtribution and directed that the remaining Stay funds (not to exceed $22,191,726.70) be didributed to
Southwestern Bell. L.F. 73-74.

Theresifter the PSC on August 30, 1991, filed its Verification of Substantiadd Compliance with
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Order which verified thet the PSC gaff hed audited the refund program carried out by Southwestern
Bell and that such subgtantiadly complied with the Court’s April 8, 1991, Order Approving Settlement
and Directing Digtribution of Stay Fund. L.F. 378-389. The Office of Public Counsd dsofiled on
Augug 30, 1991, agmilar Verification of Subgtantid Compliance. L.F. 390-3%4.

On September 3, 1991, Southwestern Bl filed its Second Report with respect to its
compliance with the April 8, 1991, Order, in which it reported and paid over fundsto the Court by two
checks, one for $497,891.46 and the other for $99,155.45, atributable to customers of Southwestern
Bdl and customers of the other loca exchange carriers who “have not been located”. L.F. 395-402.

Then on October 10, 1991, Southwestern Bdll filed aMation for Entry of Satisfaction of
Judgment requesting that the Court enter a satisfaction of judgment with respect to the refunds thet it
hed been directed to meke. L.F. 403-408. Further filings were theresfter made by Southwestern Bell
and Orders entered by the Court with repect to the continuing refund process, induding:

Southwestern Bdll’s Firs Request on November 15, 1991, to be rembursed for
additiond refunds which it hed mede totaing $136,467.07. L.F. 409-416.
Subsaquently, the Court entered an Order authorizing such reimbursement. L.F. 426.
Order on February 20, 1992, by Judge Brown directing the retention of the Stay Fund
of funds rdaed to 22 locd tdgphone exchanges where there were no hilling tgpes
reflecting the cusomers  names, but authorizing credits to be made pro rataand
dlowing Southwestern Bdll to later be reimbursed for such. L.F. 75-82.
Southwestern Bell’ s Second and Third Requests on March 20, 1992, and June 19,
1992, requeting to be reimbursad for additiond refundsit had made in the amounts of

$17,621.76 and $6,809.04. L.F. 417-425, 430-437. Subsequently, the Court
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entered an Order authorizing such rembursements. L.F. 425 and 438.

Closur e of Second Receiver ship

On April 26, 1993, Southwestern Bdll and dl of the partiesto the case, induding the PSC, the
Office of Public Counsd and the Intervenors, filed a Joint Mation to Close Recaivership, which
provided:

“COME NOW the undersgned paties.. . . who jointly move the Court to
dosetherecavearship . . . and redirect dl remaining funds into the generd accounts of

the Circuit Court on the fallowing grounds

“1. All maerid terms associated with the Order Approving Settlement and

Directing Didribution of Stay executed by the Court on or about April 8, 1991, appear

to have been satified in full.
“2. Tothebest of the undersigned parties’ knowledge and belief, the
recaivership contains the fallowing funds as of April 21, 1993
Principd $647,711.00

Interest $130,972.97

Baance $778,683.97
“In congderation of the foregoing, the undersgned parties move the Court to
dose the recaivership and redirect the remaining funds into the generd accounts of the
Circuit Court.”
L.F. 440-441. Judge Brown on April 26, 1993, entered an Order Closng Recaivership and
Trandering Fundsinto Generd Acoounts of the Circuit Court which found and provided —

The Court granted the Mation to Close Recaivership.
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The Court found thet “dl materid terms associated with the Court’ s Order Approving
Didribution of Stay Funds dated October 7, 1994, have been stisfied”.

The Court directed “ that dl remaining funds contained in the.. . . presant recavership

shdl be redirected into the general accounts of the Circuit Court.” (emphasis added).

The Court found that the fundsinvolved totaled $778,683.97
L.F. 83-84.

TheThird Receiver ship

Theredfter, the funds trandferred into the “ generd accounts of the Circuit Court” were
subsequently trandferred into athird recaivership which was established by an Order Trandferring Funds
From The Regidry of the Court And Appointing Recaiver which was entered by Judge Brown on April
26, 1993. Jackie Blackwd|l was appointed as Recaiver by this Order, with other provisons of the
Order being amilar to those contained in the Order establishing the second recaivership. L.F. 85-90.

Collection and Administrative Duties | mposed on State Treasurer in 1993

Snce uly 1, 1993, Section447.575, RSMo0 1994 (and 2000), has provided that the State
Treasurer hasthe duty to collect undaimed property subject to the Undamed Property Act and to then
gengdly adminiger the Adt. See genegdly, Section B of House Bill 566 enacted in 1993.

Proceedings Rethe Unclaimed Property Act

The Circuit Court files and the record reflect thet neither the Missouri Director of Economic
Devdopment, the Missouri State Treesurer, the Missouri State Auditor nor the Missouri Attorney
Gengd made any dam or assartion prior to January 4, 2000, thet the funds held by the Receiver in
Consolidated Case Nos. CV189-8082CC and CV189-809CC should be paid over to the Director of

Economic Deveopment or the State Treasurer as undamed property pursuant to the Undaimed
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Property Act. Earlier audits of the Cole County Circuit Court had been conducted by the State
Auditor. On January 4, 2000, State Auditor Claire McCaskill issued Audit Report No. 2000-01 with
repect to the Nineteenth Judicid Circuit in which she”. . . recommended the circuit judges review
these recaivership cases and determine whether the recaivership assets should be digtributed to the Sate

Undamed Property Section or should be digposad of in another manner™ (Emphasis added,

Appdlant’ s Brief, App. 2).

On April 30, 2001, the Attorney Generd filed a Ptition for Writs of Prohibition and of
Mandamus in the Western Didrict of the Missouri Court of Appedls Syled “ Sate ex rd. Jeremiah W.
(Jay) Nixon, Attorney Generd, Rdaor v. Cole County Circuit Judges Byron L. Kinder and Thomas J.
Brown, 111, Respondents’, and docketed as Case No. WD 59910, requesting the issuance of writs
directing that the funds and interest thereon in this case and the three companion cases be trandferred to
the State Treasurer pursuant to the Undamed Property Act. L.F. 445, 107. Prior to thefiling of the
Petition in the Court of Appedls, the Attorney Generd did not seek rdief by motion or petition filed in
this case or in the three companion cases State Treasurer Farmer advised Judges Kinder and Brown
thet the action in the Court of Appedswasfiled by the Attorney Genera without consulting with o
notifying the State Treesurer. The State Tressurer further advised Judges Kinder and Brown thet she
hed no daim to any interest onthefunds. L.F. 445-446. On May 3, 2001, Judges Kinder and Brown
gppointed Alex Bartlett as counsd for the Recaivers and Trugtee in this case and the three companion
casss, directed that he file opposing suggedtionsin the Attorney Generd’ s action in the Court of
Appeds, directed thet he attempt to negotiate a settlement and authorized him to take additiond
necessary or gppropriate actions. L.F. 447-448. The Attorney Generd’s Petition for Writs of

Prohibition and Mandamus in the Western Didtrict of the Missouri Court of Appedlswas denied on
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May 30, 2001. L.F. 107.

On June 28, 2001, the Attorney Generd filed aquo warranto action againg Judges Kinder and
Brown in the Osage County Circuit Court which was docketed as Case No. 01CV 330548, with notice
being given by teephone that morning to attorney Alex Bartlett in Jefferson City. At noon on the same
day the Attorney Generd presented the Petition in Case No. 01CV 330548 to Circuit Judge JEff W.
Schaperkoetter in Union in Franklin County. The Attorney Generd secured theissuance of a
Prdiminary Order in Quo Warranto which deviated from Supreme Court Form12 and provided thet
Judges Kinder and Brown “are restrained and enjoined from gppropriaion or expending” any of the
fundsin this case and the three companion cases. L.F. 108. The Attorney Generd’ s goped from the
dismissa of thet case by Circuit Judge Gadl Wood now pendsin this Court as SC84301.

By letter dated July 16, 2001, the Attorney Generd, on behdf of the State Treeaurer,
demanded thet Respondent Blackwel ddliver the funds she holds as Recaiver in this case to the State
Treasurer by 5:00 p.m. on July 20, 2001, or face apersond pendty of up to $10,000 per day.

L.F. 117-118, 108-109. At that time, Respondent Blackwell, under the provisions of the Order was
prohibited from making such a disbursement, and Judge Brown was prohibited by the Prdiminary
Order in Quo Warranto from entering any order effecting an gppropriation or expenditure of the funds
L.F. 108-109.

On July 20, 2001, Respondent Blackwell filed her “Mation and Petition for Joinder of
Additiond Patiesand for Rdief in an Andllary Adversary Proceading in the Nature of Interpleeder and
for Other Rdief” (“Motion and Pdition”). L.F. 102. A copy of the Mation and Petition is st forth as
Appendix D to thisBrief a A-20. In her Mation and Petition the Respondent Recaiver noted the

contentions of the Attorney Generd, the July 16 demand to turn over the funds which she hdd, the
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extant orders of the Court which prevented her from doing S0 and the extant order in the Quo Warranto
action againg Judges Kinder and Brown which prevented them from entering any order trandferring the
funds L.F. 108-109. The Respondent Receaver further reported that efforts to settle the disputes with
the State Treasurer had been thwarted by the Attorney Generd. L.F. 109. The Respondent Recelver
assarted thet the Court is not required to turn over the funds to the State Treasurer pursuant to the
Undamed Property Act, but insteed has authority to meke adifferent disposition of the funds
L.F. 113
The Respondent Recaiver requested that the Court direct thet there be separate ancillary
adversary proocesdings to determine the following questions:
“a  Whether theinterest income upon the fundsin this case for aslong asthey are
held by the Recaiver or under the contral of the Court can be used (i) to pay the
expensssincurred in presarving the funds, and (ji) to pay court-rdated expenses
as provided in Section 483.310, RSMo; and (i) whether the remainder of the
interest income monies are payable to Cole County.
“b.  Whether thefundsin this case must be digtributed now or whether they can
continue to be held in the regidry of the Court.
“c.  Ifitisdetermined that the funds can no longer continue to be held in the regidry
of the Court, whether the funds must be dishursed to the State Treasurer to be
administered under the Missouri Uniform Digposition of Undamed Property
Act or whether the Court can make a different digpostion of the funds”
L.F. 114-115.

The Mation and Petition requested thet the proceedings be denominated as“ Andillary Adversary
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Proceadings’, thet no other questions be considered in the Ancillary Adversary Procesdings, and thet if
it was determined that the fundsin this case were not required to be dishursed to the State Treasurer
pursuant to the Undaimed Property Act, the continued holding or the diposition of the fundsbe
determined in further proceedings. L.F. 115.

The Moation and Petition asked thet the Sate Treasurer, the Circuit Clerk and Cole County be
joined as partiesin the Andllary Adversary Proceadingsto assart any daimsthey might haveto the
funds. L.F. 115. The Mation and Petition noted that in Crist v. ISC Financial Corp., 752 SW.2d
489 (Mo. App. W.D. 1988), it had been held that the Circuit Clerk and Cole County (L.F. 114) were
indispensable parties when the matter of interest on funds, held under the Circuit Court’ s authority, were
in question.

On duly 20, 2001, Judge Brown entered an Order which sustained the Motion and Petition of
the Recaiver. L.F. 119-122. A copy of thet Order is et forth as Appendix E to this Brief & A-38.
That Order provided:

“2. A separdetrid and proceedings are hereby ordered with respect to the Andillary

Adversary Proceadings Questions as defined in the Recaiver' sMotion and Petition,
which shdl be known asthe Ancillary Adversary Proceedings and shall be captioned as
[In Re Andillary Adversary Proceedings Questiong). . . .

“3. Theonly issuesfor determination in the Andllary Adversary Procesdings shdl be
the Andllary Adversary Procesdings Questions. . . and thejoinder . . . shdl not make
such person or entity a party for any other purposein this case.

“4. The Honorable Nancy Farmer as State Treasurer of Missouri, is hereby ordered

added as a party to the Andillary Adversary Proceedings and it isfurther ordered (i)
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thet acopy of this Order and the Receiver’ s Mation and Petition be served uponthe

Honorable Nancy Farmer . . ., (ii) that the . . . State Treasurer within 30 days of such
savicefile. . . apleading assating any damswhich she. . . hasunder the. . .
Undamed Property Act to thefundsinthiscase. . . .

“5. Cole County and Ms Debbie Cheshireasthe. . . Circuit Clerk are hereby added
as patiesto the Andllary Adversary Proceedings . . .

“6. The Recaver . . . through her atorney . . . ishereby authorized and directed to
paticipate in the Andillary Adversary Proceedingsto insure that thereisafull
presentation and exposgition of the factsand legd issues. . . .

“7. ... [O]ther persons. . . may bedlowed to intervene. . . asan interested person or
to gppear asamicuscuriee. . .." (Emphadsadded) L.F. 120-121.

In his duly 20, 2001, Order, Judge Brown noted the pendancy of the quo warranto action in the

Osage County Circuit Court. He then recused himsdlf from a determination of the Andillary Adversary

Proceedings Questions for which a separate trid and proceedings had been ordered, requested that the

Supreme Court assgn a Specid Judge to hear and determine the Andllary Adversary Procesdings

Quedtions and “retain]ed] jurisdiction with repect to dl other issues and mattersin this case, induding .

.. the determination of the holding or digposition of any funds which are determined in the Andlllary

Adversary Proceedings to not be required to be disbursed to the State Treasurer by reason of the.. . .

Undamed Property Act.” L.F. 121-122. The Motion and Petitions and the Orders entered on July

20, 2001, in SC84210, SC84211, SC84212 and SC84213 are subgtantialy smilar.

On uly 25, 2001, the Supreme Court assgned the Honorable Ward B. Stuckey as Specid

Judgein“In Re Andllary Adversary Proceedings Questions, Case No. CV 186-1282CC.
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On uly 25, 2001, the Attorney Generd filed a Petition in the Circuit Court for Petitioner Nancy
Farmer againg Judge Kinder, Judge Brown, this Respondent, Julie Smith (Respondent in SC84210),
Elane Hedey (Respondent in SC84211) and Sharon Morgan (Respondent in SC84213). Insofer as
the fundsin this case are concarned, in that Petition the Attorney Generd sought amandatory injunction
directing Judge Brown and Respondent Recaiver to turn over the monies held by the Receiver and
interest previoudy earned and an order directing Judge Brown and Respondent Blackwdll to pay
pendties parsondly. L.F. 8in SC84328.

The State Treasurer on Augudt 20, 2001, filed aMation to Vecate and Disqudify in the
Andillary Adversary Proceedings which requested that the July 20, 2001, Order be vacated and thet
Judges Kinder and Brown be disqudified. L.F. 124. On September 10, 2001, Cole County filed its
Pleading in Response to Court Order in the Ancillary Adversary Procesdings, and on September 20,
2001, the Clams and Position of the Cale County Circuit Clerk werefiled in the Andllary Adversary
Proceedings. L.F. 162-184.

On October 12, 2001, Respondent Blackwell, the other Receivers, and the Trugtee filed ther
Mation for Judgment on the Pleedingsin the Andllary Adversary Procesdingsin thiscaseand in the
cases that are now on gpped to this Court as SC84210, SC84212, SC84213 and SC84328, aswdll
asin Caz No. 01CV 325409 which remains pending before Judge Stuckey in the Cale County Circuit
Court. L.F. 185. That Mation incorporated by reference the pleadings and mationsin the other cases
into this case, induding Respondent Blackwdl’s Firs Amended Mationsin Case No. 01CV 324800
(L.F. 50 in SC84329).

The Sate Tressurer’ s Mation to Vacate, the Mation for Judgment on the Pleadings of the

Recavers and Trugtee, aMation for Judgment on the Rleadings by Judges Kinder and Brown in Case
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No. 01CV 324800 (L.F. 36 in SC84328) and Judge Brown's Mation for Consolidation (L.F. 220 in
SC84328) were dl naticed for hearing on October 18, 2001, before Judge Stuckey.

On October 18, 2001, prior to the commencement of the hearing before Judge Stuckey,
Respondent Blackwaell filed her Mation for Order Directing Hearing After the Condusion of the
Andllary Adversary Procesdings to Congder Digpodtion of Funds That Motion requedts if it be
determined in the Andillary Adversary Proceedings thet the Court has authority to distribute the funds
other than to the State Treasurer pursuant to the Undamed Property Act, thetrid court to enter an
order directing public notice of a hearing a which time interested persons could be heerd re the
dispostion of thefundsinthiscase. L.F. 449. On October 18, 2001, the State Treasurer filed her
Objectionsto Various Mations (L.F. 195-202) and her Suggestionsin Oppostion to Various Mations
(L.F. 203-308).

On October 18, 2001, a hearing was held before Judge Stuckey with repect to the Mations
that had been noticed for hearing, and the Mations (except for the Mation to Consolidate, which was
withdrawn) were taken under advisement. L.F. 309.

Legd Aid of Western Missouri, Legd Sarvices of Eastern Missouri and Mid-Missouri Legd
Saviceslater gopeared as Amic Curiae and submitted Suggestions (L.F. 459, 617) and an Appendix
of Selected Casss (L.F. 473).

On November 27, 2001, Judge Stuckey entered his Order and Judgment. Appendix A a A-1.
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POINTSRELIED ON

l.

Thetrial court did not err asasserted in Appellant’s Points| through X
inasmuch asthe State Treasurer had and has no authority or standingto
collect unclaimed property or administer the Uniform Disposition of
Unclaimed Property Act because those are duties imposed by statute
which cannot constitutionally be imposed upon the State Treasurer
because of the provisionsof ArticlelV, Section 15, Missouri Constitution,
prohibiting the imposition of any duty by law which isnot related to the
“receipt, investment, custody and disbursement of state funds and funds
received from the United States government” and, alter natively, because
the statutesimposing collection and administrative dutiesunder said Act
were enacted in violation of the “single subject” and “clear title”
provisionsof Articlelll, Section 23, Missouri Constitution.

Cases

Board of Public Buildingsv. Crowe, 363 SW.2d 598 (Mo. banc 1962)

Director of Revenue v. State Auditor, 511 SW.2d 779 (Mo. 1974)

Carmack v. Director, Department of Agriculture, 945 SW.2d 596 (Mo. banc 1997)

Other Authorities

Artide |V, Section 15, 1945 Missouri Condtitution
Debates, Missouri Condtitutiond Convention —June 1944

ArtidelV, Sections 13, 14 and 22, 1945 Missouri Condtitution
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Artide 1V, Section 15, Missouri Condtitution, as amended in 1986
Artide 11, Section 23, Missouri Condgtitution
Conference Committee Subdtitute for Senate Committee Subgtitute for House Committee Subdtitute for
House Bill No. 566, 87" Generd Assembly, First Regular Session
Sections 447.575, 447.532.1, 447.503(7), 447.539, 447.543 and 447.517, RSMo 2000
Opinion No. 110 of Attorney Generd Danforth, January 12, 1970
.
Thetrial court did not err asasserted in Appellant’s Points| through X
because the Cole County Circuit Court hasthe authority to make a
disposition of the funds (including interest thereon) in this case even if
arguendothe State Treasurer hastheauthority to assert claimsand
collect unclaimed property pursuant to the Uniform Disposition of
Unclaimed Property Act.
Cases
Sate Tax Commission v. Administrative Hearing Commission, 641 SW.2d 69 (Mo. banc 1982)
Van Gemert v. Boeing Company, 739 F.2d 730 (2 Cir. 1984)
Satev. Levi Strauss & Co., 715 P.2d 564 (C4d. Bank 1986)
Friar v. Vanguard Holding Corp., 509 N.Y.S.2d 374 (N.Y. App. Div. 1986)

Other Authorities

ArtideV, Sections 1, Missouri Condtitution
ArtideV, Section 14, Misouri Condtitution

ArtideV, Sections 3, 4 and 8, Missouri Condtitution
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Artidell, Section 1, Missouri Conditution

Section 447.532, RSMo 2000

Kevin M. Forde, What Can A Court Do With Leftover Class Action Funds? Almost
Anything!” , 35 Judges Journd 19 (Summer 1996, American Bar Assodiation)

1.

Thetrial court did not err asasserted in Appellant’s Points| through X
because the Appellant State Treasurer isnot in a position to make any
claim to the funds in this case pursuant to the Uniform Disposition of
Unclaimed Property Act.

Cases

Sate ex rel. Eagleton v. Champ, 393 SW.2d 516 (Mo. banc 1965)

Other Authorities

Section 447.532.1, RSMo 2000
Section 447.503(7), RSMo 2000
V.
Thetrial court did not err asasserted in Appellant’sPoint 11 inasmuch
as interest upon the funds in this case may be used and disbursed as
provided in the Orders Appointing Receiver and in Section 483.310.2,
RSMo.

Other Authorities

Section 483.310, RSMo 2000



V.

Thetrial court did not err asasserted in Appellant’sPoint IV inasmuch
astheMotion for Judgment on the Pleadingsincor porated other
pleadings and motions, that M otion could be consider ed asa motion to
dismissand thetrial court could properly concludethat the State
Treasurer could not assert aclaim to thefundsor had not properly
asserted a claim to thefunds.

Cases

Angelo v. City of Hazelwood, 810 SW.2d 706 (Mo. App. E.D. 1991)

VI.

Thetrial court did not err asasserted in Appellant’sPointsV, VI, VII,
VIII, X and X inasmuch asthe Cole County Circuit Court had and
continuesto havejurisdiction over thefundsin thiscase, any claim to
thefundsheld in thiscase must be asserted in this case, the Cir cuit
Court hasthe authority to require persons claiming funds held in this
caseto appear and show their entitlement to the funds, the Appellant
was properly served with the July 20, 2001, Order and the Motion and
Petition, and the Appellant isnot entitled to any order of
disqualification.

Cases

State exrel. Sullivan v. Reynolds, 107 SW. 487 (Mo. banc 1907)

Brady v. Ansehl, 787 SW.2d 823 (Mo. App. E.D. 1990)
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Robin Farms, Inc. v. Bartholomew, 989 S\W.2d 238
Sate exrel. Gleason v. Rickhoff, 541 SW.2d 47 (Mo. App. E.D. 1977)

Other Authorities

Supreme Court Rule 66.02
Supreme Court Rule 52.07
Supreme Court Rule 54.01

Supreme Court Rule 44.01(d)
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ARGUMENT

l.

Thetrial court did not err asasserted in Appellant’s Points| through X

inasmuch asthe State Treasurer had and has no authority or standingto

collect unclaimed property or administer the Uniform Disposition of

Unclaimed Property Act because those are duties imposed by statute

which cannot constitutionally be imposed upon the State Treasurer

because of the provisionsof ArticlelV, Section 15, Missouri Constitution,
prohibiting the imposition of any duty by law which isnot related to the

“receipt, investment, custody and disbursement of state funds and funds

received from the United States government” and, alter natively, because

the statutesimposing collection and administrative dutiesunder said Act
were enacted in violation of the “single subject” and “clear title”
provisions of Articlelll, Section 23, Missouri Constitution.

Respondent Blackwel adopts by reference as her arguments for this Point | the arguments st
forth by Respondent Smithin Point | of her Brief in SC84210, Point | in that Brief being identical to
Paint | in this Brief.

Respondent Blackwel does, however, s&t forth here the authorities which are st forth in the
Brief of Respondent Smith in SC84210:

ArtidelV, 8 15, 1945 Missouri Condtitution

Debates, Missouri Condtitutiond Convention, June 1944

ArtidelV, § 13, 1945 Missouri Conditution
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ArtidelV, 8 14, 1945 Missouri Condtitution
ArtidelV, 8 22, 1945 Missouri Condiitution
ArtidelV, 8§ 15, Current Missouri Condgtitution
Artidelll, 8 23, Current Missouri Condtitution
Artidelll, 8 36, Current Missouri Condtitution
Artide1V, 8 36(a), Current Missouri Condtitution
Artide X, 8 15, 1875 Missouri Condgtitution
Artide X, 8§ 17(1), Current Missouri Conditution
Uniform Digposition of Undaimed Property Act, Sections 447.500 to 447.595,
RSVo
Board of Public Buildings v. Crowe, 363 SW.2d 598 (Mo. banc 1962)
Blydenburg v. David, 413 SW.2d 284 (Mo. banc 1967)
Opinion No. 110 of Attorney Generd Danforth, January 12, 1970
Director of Revenue v. State Auditor, 511 SW.2d 779 (Mo. 1974)
Buechner v. Bond, 650 SW.2d 611 (Mo. banc 1983)
State ex rel. Thompson v. Board of Regents for Northeast Missouri State
Teachers
College, 264 SW. 698 (Mo. banc 1924)
Howell v. Division of Employment Security, 215 SW.2d 467 (Mo. 1948)
Conference Committee Subgtitute for Senate Committee Subdtitute for
House Committee Substitute for House Bill No. 566, 87" General

Asmbly, FHre Regular Sesson
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Carmack v. Director, Department of Agriculture, 945 SW.2d 956
(Mo. banc 1997)

Home Builders Association of S. Louisv. State, Case No. SC83863,
2002WL 1051989,  SW.3d____ (Mo. banc May 28, 2002)

Kelly v. Hanson, 931 SW.2d 816 (Mo. App. W.D. 1996)

Sate v. Planned Parenthood, 66 SW.3d 16 (Mo. banc 2002)

Wilkesv. The King, (1768) Wilm. & pp. 327

Cooley, “Predecessors of the Federd Attorney Generd: The Attorney Generd
in England and the American Colonies’, The American Journd of Legd
Higtory, Val. 2, pages 304, 307 (1958)

Section 447.503(7), RSMio 2000

Section 447.517, RSMo 2000

Section 447.532.1, RSMo 2000

Section 447.539, RSMo 2000

Section 447.543, RSMo 2000

Section 447.575, RSMo 2000

House Bill No. 1088, 82" Generdl Assembly, Second Regular Session

Section 100.260, RSMo 2000

Section 104.150, RSMo 2000

Section 104.440, RSMo 2000

Sections 228.290 through 288.330, RSMo 2000

Supreme Court Rule 6.04
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Supreme Court Rule 7
Supreme Court Rule 7.02
.

Thetrial court did not err asasserted in Appellant’s Points| through X

becausethe Cole County Circuit Court hastheauthority to make a

disposition of the funds (including interest thereon) in this case even if

arguendothe State Treasurer hastheauthority to assert claimsand

collect unclaimed property pursuant to the Uniform Disposition of

Unclaimed Property Act.

Respondent Blackwd |l adopts by reference as her argument for this Point |1 the arguments st
forth by Respondent Smithin Point |1 of her Brief in SC84210, Point 11 in thet Brief being iderticd to
Paint | in this Bridf.

In addition to the reasons and arguments s forth in the Brief of Respondent Smith in
84210, the factsin this case reflect additiond reasons why rdief cannot be granted to the Appdllant.
We note those briefly.

The Record reflects that dl partiesto the rate litigation, induding the Office of Public Counsd,
joined in the Joint Mation to Close Recavership which was filed on April 26, 1993, which requested
thet the second receivership be dosed and thet the funds be paid “into the generd accounts of the
Circuit Court”. L.F. 440-441. Judge Brown then entered the April 26, 1993, Order Closng
Receaiverdhip and Tranderring Funds Into Generd Accounts of the Circuit Court. L.F. 83. That Order,

sinceit had been requested by dl partiesto the casg, in effect, “ docked” dl possible dams of any

person or entity to the fundsin thiscase. The third receivership was then established by Judge Brown's
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April 26, 1993, Order Trandaring Funds From the Registry of The Court and Appointing Recelver.
L.F. 8590. No moationswere ever made to modify the April 26, 1993, orders, no origind writ
proceedings were ever filed chalenging the April 26, 1993, orders, no attempt was mede to gpped the
April 26, 1993, orders, and this gpped is not directed to the April 26, 1993, orders. Consequently, the
Appdlant cannot now take issue with those April 1993 orders or assart any daimsto the funds.
Respondent Blackwe| does, however, s&t forth here the authorities which are st forth in the
Brief of Respondent Smith in SC84210:
Artidell, 8 1, Current Missouri Congtitution
ArtideV, 8 1, Current Missouri Condgiitution
ArtideV, 8 14, Current Missouri Conditution
ArtideV, 8 3, Current Missouri Condgiitution
ArtideV, 84, Current Missouri Congiitution
ArtideV, 8 8, Current Missouri Condgiitution
Sateex rel. Weinstein v. . Louis County, 451 SW.2d 99 (Mo. banc 1970)
Sate Auditor v. Joint Committee on Legislative Research, 956 SW.2d 228
(Mo. banc 1997)
Missouri Coalition for the Environment v. Joint Committee on Administrative
Rules, 948 SW.2d 125 (Mo. banc 1997)
State Tax Commission v. Administrative Hearing Commission, 641 SW.2d 69
(Mo. banc 1982)
United States v. Morgan, 307 U.S. 183 (1937)

Market Street Railway Co. v. Railroad Commission, 171 P.2d 875
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(Cd. Bank 1946)

State ex rel. South Missouri Pine Lumber Co. v. Dearing, 79 SW. 454
(Mo. banc 1904)

Sate ex rel. Hampe v. Ittner, 263 SW.2d 158 (Mo. 1924)

Supreme Court Rule 68.02

Van Gemert v. Boeing Company, 739 F.2d 730 (2™ Cir. 1984)

Friar v. Vanguard Holding Corp., 509 N.Y.S.2d 374 (N.Y. App. Div. 1986)

Kevin M. Forde, “What Can A Court Do With Leftover Class Action Funds?
Almost Anything!” , 35 Judges Journd 19 (Summer 1996, American Bar
Asoddion). A copy of thisartideis set forth in Appendix B of this
Brief a A-05.

Powell v. Georgia-Pacific Corp., 119 F.3d 703 (8" Cir. 1997)

Democratic Central Committee of the District of Columbia v. Washington
Metropolitan Area Transit Commission, 84 F.3d 451 (D.C. 1996)

Houck v. Folding Carton Administration Committee, 881 F.2d 494 (7" Cir.
1989), on remand sub nom. In Re Folding Carton Antitrust Litigation,
No. MDL 250, 1991 WL 32857 (N.D. lll. March 6, 1991)

Jonesv. National Distillers, 56 F.Supp.2d 355 (S.D. N.Y. 1999)

Northern Natural Gas Co. v. Federal Power Commission, 225 F.2d 8386
(8" Cir. 1954)

In Re Wells Fargo Securities Litigation, 991 F.Supp. 1193 (N.D. Cd. 1998)

Satev. Levi Strauss & Co., 715 P.2d 564 (Cd. Bank 1986)
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In Re Miamisburg Train Derailment Litigation, 635 N.E.2d 46 (Ohio App. 1993)
Uniform Digpogtion of Undamed Property Act, Sections 447.500 to
447.595, RSMo
28U.S.C. §2041
28U.S.C. §2042

Section 447.532, RSMo 2000
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1.

Thetrial court did not err asasserted in Appellant’s Points| through X

because the Appellant State Treasurer isnot in a position to make any

claim to the funds in this case pursuant to the Uniform Disposition of

Unclaimed Property Act.

Respondent Blackwe | adopts by reference as her arguments for Point 111 the arguments st
forth by Respondent Smith in Point 111 of her Brief in SC84210, Point 111 in thet Brief being identicd to
Point 11 in this Brief.

Respondent Blackwd | does, however, set forth here the authorities which are set forth with
regoect to Point 111 in the Brief of Respondent Smith in SC84210:

Uniform Digposition of Undamed Property Act, Sections 447.500 to

447.595, RSMo

Section 447.503(7), RSMio 2000

Section 447.532.1, RSMo 2000

House Bill No. 1088, 82" Generdl Assembly, Second Regular Session

Sate ex rel. Eagleton v. Champ, 393 SW.2d 516 (Mo. banc 1965)

V.

Thetrial court did not err asasserted in Appellant’sPoint 11 inasmuch

as interest upon the funds in this case may be used and disbursed as

provided in the Orders Appointing Receiver and in Section 483.310.2,

RSMo.

Respondent Blackwe| adopts by referenced as her arlguments for this Point IV the arguments
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s forth in Respondent Smith in Point IV of her Brief in SC84210, Point 1V in that Brief baing
subgantidly amilar to Paint IV in this Bridf.

Respondent Blackwaell does, however, st forth here the authority which is set forth with respect
to Point IV in the Brief of Respondent Smith in SC84210:

Section 483.310, RSMo

V.

Thetrial court did not err asasserted in Appellant’sPoint IV inasmuch

astheMotion for Judgment on the Pleadingsincor porated other

pleadings and motions, that M otion could be consider ed asa motion to

dismissand thetrial court could properly concludethat the State

Treasurer could not assert aclaim to thefundsor had not properly

asserted a claim to thefunds.

Respondent Blackwell adopts by reference as her argumentsfor this Point V the arguments set
forth by Respondent Smith with repect to Point \V of her Brief in SC84210, Point V in thet Brief being
identicd to Point V in this Brief.

Respondent Blackwd | does, however, set forth here the authorities which are set forth with
repect to Point V in the Brief of Respondent Smith in SC84210:

Angelo v. City of Hazelwood, 810 SW.2d 706 (Mo. App. E.D. 1991)

VI.
Thetrial court did not err asasserted in Appellant’sPointsV, VI, VII,
VIII, X and X inasmuch asthe Cole County Circuit Court had and

continuesto havejurisdiction over thefundsin thiscase, any claim to
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thefundsheld in this case must be asserted in this case, the Cir cuit

Court hasthe authority to require persons claiming funds held in this

caseto appear and show their entitlement to the funds, the Appellant

was properly served with the July 20, 2001, Order and the Motion and

Petition, and the Appellant isnot entitled to any order of

disqualification.

Respondent Blackwel adopts by reference as her arguments for this Point VI the arguments set
forth by Respondent Smith with repect to Point VI of her Brief in SC84210, Point VI in thet Brief
being identicd to Point VI in this Bridf.

Respondent Blackwd | does, however, set forth here the authorities which are sat forth with
regpect to Point V1 in the Brief of Respondent Smith in SC84210:

State exrel. Sullivan v. Reynolds, 107 SW. 487 (Mo. banc 1907)

Neun v. Blackstone Building & Loan Association, 50 SW. 436 (Mo. 1899)

Supreme Court Rule 66.02

Supreme Court Rule 52.07

Crist v. ISC Financial Corp., 752 SW.2d 489 (Mo. App. W.D. 1988)

Brady v. Ansehl, 787 SW.2d 823 (Mo. App. E.D. 1990)

Roosevelt Federal Savings & Loan Association v. First National Bank of Clayton,

614 SW.2d 289 (Mo. App. E.D. 1981)

Supreme Court Rule 54.01

Supreme Court Rule 54.02

American Refractories Co. v. Combustion Controls, 70 S\W.3d 660
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(Mo. App. SD. 2002)

State ex rel. Fischer v. Public Service Commission, 670 SW.2d 24
(Mo. App. W.D. 1984)

Sate on Inf. of Attorney General v. Arkansas Lumber Co., 190 SW. 8%4
(Mo. banc 1916))

Ainsworth v. Old Security Life Insurance Co., 685 SW.2d 583
(Mo. App. W.D. 1985)

In Re Transit Casualty Co. in Receivership, Pulitzer Publishing Co. v.
Transit Casualty Co. in Receivership, 43 SW.3d 293 (Mo. banc 2001)

Clay v. Eagle Reciprocal Exchange, 368 SW.2d 344 (Mo. 1963)

In Re Transit Casualty Co. in Receivership v. William Blair Realty
Partners, I, v. Transit Casualty Co. in Receivership, 900 SW.2d 671
(Mo. App. W.D. 1995)

Artidell, 8 1, Current Missouri Congtitution

Supreme Court Rule 51.07

Supreme Court Rule 2, Canon 3

ArtideV, 84, Current Misouri Condgiitution

Sate ex rel. Buchanan v. Jensen, 379 SW.2d 529 (Mo. banc 1964)

Robin Farms, Inc. v. Bartholomew, 989 SW.2d 238 (Mo. App. W.D. 1999)

Sate v. Kinder, 942 SW.2d 313 (Mo. banc 1996)

Supreme Court Rule 44.01(d)

Sate exrel. Gleason v. Rickhoff, 541 SW.2d 47 (Mo. App. E.D. 1977)
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Jenkinsv. Jenkins, 784 SW.2d 640 (Mo. App. W.D. 1990)

CONCLUSON

For the reasons st forth in the Brief of Respondent Smith in SC84210 and hereinabove, the

Order and Judgment entered by Judge Stuckey on November 27, 2001, should be affirmed.
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Respectfully submitted,

HUSCH & EPPENBERGER, LLC

ALEX BARTLETT, #17836

Monroe House, Suite 300
235 East High Stregt
Jefferson City, MO 65101
Office (573) 635-9118
Fax No: (573) 634-7854

Attorneys for Respondent Jackie Blackwell
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WITH RULE 84.06

Theundersgned catifies
That this Brief complieswith Rule 84.06; and

That this Briegf contains 10,168 words according to the word count fegture of Microsoft Word
Verson 1997 software with which it was prepared.

That the disks accompanying this Brief have been scanned for viruses, and to the best of his
knowledge are virusfree.

That this Brief meats the dandards st out in Mo. Civil Rule 55.03.

Alex Batlet
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The undersgned does hereby cartify thet copies of the foregoing Brief dong with adouble-
sded, high-density IBM PC compatible disk with the text of the Brief were hand-ddlivered or mailed
viaUnited States Mail, postage prepaid, on July 18, 2002, to Mr. James McAdams, Office of the
Missouri Attorney Generd, P. O. Box 899, Jefferson City, MO 65102, atorney for Appdlant Nancy
Farmer, to Henry T. Herschd, Blitz, Bardgett & Deutsch, L.C., 308 Eagt High Street, Suite 301,
Jefferson City, MO 65101, atorney for Respondent Cole County, and to J. Kent Lowry, Armstrong,
Teasdde, LLP, 3405 West Truman Boulevard, Jeferson City, MO 65109, atorney for Respondent

Debhbie Cheshire.

Alex Batlet
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